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In the Matter of Aoplicmtion €522 of the Linden Irrigation District

to Appropriate “rom Calaveras Ziver in Calaveras, Stanislaus

and San Joaguin Comnties for Irrigation and Dowmestic Pur—
poses, and Applications €€3D and £€31 of the City of
Stockton to Appropriate from the Calaveras River
in San Joaguin County for Powar and lfunicipal
' Parposes, respectively.
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Linden Irrigation Digtrict A. L. Cowsll

City of 3tociton J. Leroy Johamson, City Atty.
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Herbert J. Saythe, et al Carlton C. Cass

Hunt Bros. Pacxing Comgany : B. 5. Schweoan

Vernon Vignolo, et al Geo. A. Ditz & R. L. Beardsley

L. ¥. Grimsley, ot al " H
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Charles Y. Weber " u
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Carlo Bisso _ )

Vittorio Solari )

Joseph Ross and Zsther Smith )
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Bernard Etcheverry. )
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GENZRAL [BSCRIFTICH OF PROJECT

Appiication €522 was filed on Januvary 3, 1330, by the Linaen Irriza-

tion District. It proposse an appropriationiof 175 cubic feet per second of
_direct diversion throughout the entire year and 40,000 acre feet per annum of_
diversiﬁn to storage from about November lsi to shout June lst of each season.

The.City of Stockton has completei a flocd control .reservoir on the
Calaveras Ri&er agd the_appligation is for the flow of the river as regulated
or sugmented bj the reléase of stored water or operation of this flood con-
trol reservoir. The application also includes releases fraﬁ any other reser—
volr that "méy be hereafter cbnstfucted in such location as to augment the
flow of the river". The mter is to be used for irrigation and domestic pur-
poses on 12,330 acres within the boundaries of the Linden Ifrigation District.

The District consists of a main area west of Bellota, designated
as Area'Kq. 1 which will be served from the point indicated as the main diver—
sion point located within the NEi of SW% of Séction 5, T2 N, R 9 E, M.D;M;

The other areas, designated as area No. 2; Area ¥po. 3 and Ared No; 4, are

smaller parcels_on or near the river about 5 miles above Bellota and will

be served by pumping f;bm the river at polnts located as follows:
f1)within SE of NW5 of Section 31, T 3 N, R 10 £, M.D.M.
(2) " m}'i 4 mqt u H. " o | H
(3 "  NE4 " NW% " Section 36, " R 9E,

The plans of the District contemplate mainlylthe repleaishing of
the ground water within Area Wo. 1 by percolation. A large pond will be
created by the diversion dam and smaller ponés will bz created by dams
acroas North Sloush and the Q01& Calaveras River. The area of the under-

ground basin is not given as it has no well defined 1limit, but tz= ground
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formation to the west of the District is less permeable than within the

District and it is the expectation of spplicant that most of.the fater which
may be caused to percolate into the grouad will be racovered by the numerous
private pumping plants which now or may hercafter irrigats the lands. There

is to be some pumping from the various ponds and channels for surface irriga—

“tion, and some water may be takenm out for that purpose, by means of ditches,

but the quantity or pointe of diversion cannot be foretold.
The two pumning plants now in use in the upper vart of the District
deliver water directly to the Iand to be irrigated.

Application 6522 was protasted by the following:

Herbert J. Smythe, et al. Vittorio Solari

Vsranon Vignolo, et al. Josevh Roes and Zsther Smith
L. F. Grimaley, et al. Gio Bat:a Batto

Haymond T. and C. H. HeGurk Domenico Paocletti

¥. J. Dietrich, st al. . Franik Solari

Charles M. ieber - V. Lagorio, et al.

W. B. Hogan, City kgr. Stockton ‘Annie L, Benjamin

Carle Bisgso _ ' Bernard Ztcheverry

Jennle Hunter
Application €£30 was filsd April 10, 1830, by iuwe City of Stockion.
It proposes an aporopriation of 200 cubic feet per second by direct diver—

sion and €5,500 acre feet per annum by diversion to storage from October let

-to July lst of each season. The source of the proposed approcriation is the

Calaveras River. The point of diversion is located within the SW§ SWi Sec-

tion 31, T 4 K, B 11 E, ¥.D.M. Storage is to be made in the Calaveras Flood

- Control Reservoir of the City of Stoccton. The water is to be used for powsr

purposes and returned to the Calaveras River within Section 23, T 3 N, R 10 E,

M.D.M. The place of use is not designated in the apvvlication. The spplica-

~ tion was protested by Hunt Bros. Packing Company.

Application 6631 was filed April 10, 1930, by the Clty of Stockton.

I{ proposes an ap?ropriation of 50 cubic fest per second of direct diversion
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throughout ihe entire year and 90,000 acre feet per annun of diversion to
"storage from October}iz July lst of each season. The source of the.proposed
aporopristicn is the Calaveras River. The point of diversion ig within thé
' S¥1 of SWi of Section 31, T4 N R11 E, 4.,D.B, & ﬁ._ Storage is to be made
in the Csalaveras ?106& Control Resarvolir of the City of Stockion. The water
~is to be used for municipal purposes on 25,000 acres of land nore or.less
within T 2§, R 7, 8 and 9 %, ¥.D.B. & M. | |
Application-éEﬁl vag protested by Hﬁnt Bros. Facking Company.
PROTES

Against the approval of Application €522 of Linden Irrization District

Group (1) o
Vernon Vignole, et 2l., L. F. Grimsley, et al, Raymond T. McGurk
and C. H. leGurk, ¥. J. Lietrich, =t al, claim intsrference with
prior vested rights acquired by rluarian ownership, appropriation
and use. :

Group (2) ] o -
Vittorio Solari, vYos=ph Ross and Esthar Smith, V. Lagzerio, et al.,
Frank Solari, Domenico Paocletti, Gio Batta Batto, Carlo Eisso,
Bernard Etcheverry, object to any action which may interfere with
- their rights to the waters of Mormon Slouch as oWners of lands ri-
parian thereteo.

Group ()
. W, B. Hogan, City Yanager of Stockton, and Charles M. Weber allege

in effect that waters which the District seeks to avpropriate should
be acquired by the City of Stockton or State of Cz2lifornia and stored
and distritated to the Linden Irrigation District ani others by con-
tract; that the amount of water applied for is grossly in excess of
the District's ne=eds and may result in preventing the City of Stock-
ton from dewveloping water in the future. '

Group (4)
Annie L. Benjamin and Jennie Hunter claim no rlghtn to the use of
the water which the District provoses to aporovriate btut alleze in
effect that the project is not feasgible and that their lands which
lie within the exterior boundaries of the District will not be
benefited: but will be burdened with taxation. _ -




. Group . {5) : -
' '~ Herbert J. Smythe, Zeorge Perryman and Lydia B. Toung zllege in ef-
fect as follows:

{a) The Division of Water Resmirces has ng right to apgrove the
~appilcation.

(b} The Linden Irrization District hae no right and in absencs
of the consent of the riparian owners or by procsedlings in
eminent domairn can obtain no right fo appropriats from the
Calaveras River.

(c) Tne proposed diversion and ponding woriks of the applicant
will unlawfully change the course of a natural strean.

(d) The Linden Irrization Dlstrict intende to divert wore water
than it can reascnably use.:

would be so diminished that the protestants riparian thereto
could not obtmin the amount of water to which they are entitled
and which is necessary for the irrigation of thelr lands.

| : .
; {e) By the proposed apuropriation the stream flow of Mormon Slousgh
i

(£) The appro?riation would resilt in diminishing the percolation
. , - of the waters of Hormon Slourh to and upon tha lands of pro-
tegstants and to underground channels and regervoirs.

Aga;nst the sporoval of Avplications €620 and 6€Z1 of the City of Stoclkton

{a) Punt Bros. Fackirgz Company owns lands riparian to Mormon Slough
and claims aporopriative rizhts and alleges 1in effect that ap-
plicant is without right to interfere with vercolating walers
or the undercsround flow and surface flow of the Calaveras Hiver
to the injury of vrotestant.

HEARING SET IN ACCORDANCE WITH SICTION la
OF TEZ wAZ R 002 ISSION ACT

Application €522 of the Linden Irrigation.District waS coﬁpleted
in eccordance with the Water Commission Act and the requirements of the Rules
and Regulations of the Division of Water Rescurces and being protested was
sét for pudlic learing in accordance with Sectiom la of the idiater Commissién
Act on January 8, 1931, at 10:03 o'clock A.¥. in Council Chamber, City Hall,
Stocktgﬁ, California.

. N | Applications 6630 and €€321 were not completed but being in direct

conflict with Application €522 and having been protested were also set for
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hearing at ithe same times a2nd place. Of thig hearing applicants and record
protestants were duly notified.

Avpliication €522

Several attempts were made by the Linden Irrigation District to com-
promige differences with the oprotestants to thé end that the protests might
be withirawn. On Tuegsday evening July 8, 1930, an informal publib meéting
was beld in the City Council Chamber of Sgockton for the purpose of discussing
ths matter. At the 6onclusion of this meeting, it was the general understand-
ing that the rivarian owmers on Xermon Slough and the representatives of the
Linden Irrigation District would effect a compromise. In congideration of
withdrawal of the proteéts oy the former the.latter'would congent ¢ the in-.
gertiocn of a clause in any.permit which might_ﬁe igsued in aporoval of Appli-
_ cation 6522 to protect the rights of the rivarian owners on liormon Slough.
-This“bomproﬁise arrangement, howsver, failed of completion and it wag there-
fo:e desmed advisable to have the matier set for public hearing in accord-
ance with Section lz of the Water Commiseion Act.

At the hsaring an eiffort was mnde by ceritain of the protestants
to show that the dam which the District proposed to construct would lncrease
_tha elevation of the water table to their injury. The showing was inconclu~
sive and 1t may be said in passing that it is.npt material to the ruling of
the Diﬁisicn in this case inasmuch as the Division is without amthority to
grant relief in the premisges. |

| Protestants clalm that all of the water in the Calaveras River

belongs to the riparian owners and therefore.this oZfice has no jurisdicfion
over the gppropriation scught under'ipplicétion €522,  Article 14, Section 2
of the Comstitution of Califoranla declares however that the pﬁblic wglfare

requires that the waler resources of the State be put to benefibial use to
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the fullest extent of which they are capable; that waste, unreascnable use

and unreasonable methods 6f use must bs prevented; that fights to water or
the use thereof shall be limited to water reascnably required and shsll not
extend to waste, unreasonable uss, unreascnable.methods of use or unreason-
able metnods of diversion; and that riperian rights attach to only =so much
of the flow as may be required ﬁr used consistently with this amendment, for
purpoges for which such lands are or may be'adaptable, in view of such reason.
able and beneficial uses.

Uhcunﬁroverted testimony presented at the hearing indicated that
there was far more water than the amount of water now uéed and aleo the
amount that cﬁuld be used by the riparian owners. In view of the Conétitu—
tional pr#vision noted above the'riparian owners can claim only the amcunt
which is reasonably necessary.for their needs and there appears to be a
lérge sﬁrplus. . .
| The protestanté alleged'that the quantity of water which the appli-
- cant wasg seeklng to appropriate was greatiy in excess of the Districfls'needs.
To me=t this objection kr. Tibbefts, engineer.forlthe District, agreed at the
hearing that the District would be willing to abide by the decision of this
effice relafivé to the amcunt of direct divérsion'necessary for.the irriga-
tion of ite lands. As the customary allowance ln that locality is about 1
- gecond foot to each 80 acres of land and ag the irrigable area described in
the application is 12,330 acres, the aﬁount of direct diversion allowed-#ay
appropriately btz reduced t§ 154 cublc feet per second. This amount of water
ghould be allowed over and above the amount of storage applied for in view
of the fact that this guantity would not be available throughout the entlire

year. It 1s conceivable also that the underground basin rmay at times be
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almost if not entirely depleted at the end of a sea2son of slizght precipita-
tion and the anplicani should be allowed to replenish the basin at the same
time as direct diversion from tEe source ié in pregress.

Prbfesﬁants'claimed that as there was no water available fﬁr appli-
cants appropriation during the summer months the season of diversion should
be limited. Fro=m téstimony pregented at thé heariﬁg by applicant's eangineer
which ias uncontfovertéd and is found to be suppbrted by the stireanm floﬁ
records of the U. S. Geological Survey if zovears that durinz a season of
normal runoff there is 1ittle or no Water naturally available at applicant's
- proposed point of diversion from about Jume lst fo aboui November lst. It
also appears from testicony presénted that the effect of the flood control
reservoir would be su§h as to continue the ficw*not moere than one or two
weoxs after a flood. It is therefore our opinion that the season of direct
diversion may properly ve limited to the period from about November 1st to
aboui June 15th of each season. _

As to the allsgation fhax the ovroposed aiversion wonld result in
unlawfully”changing the course of Mormon Slough which is the natural curge
.fér the ordinary flow of the Calaveras River it may be siated that no sﬁch
chenge is proposed in the application of the District and that the applica—

tion seeizs only to apprOPriate such surplus watsrs waich have ﬁeretofore been
umapp?opriated end therefore this objection is without basis go far as the
action of this office is concerned. -

The application expressly states that it includes the rigat to
take waters released from any other reservoirs that might théreafter be
constructed in such location as to augment the flow of the rlver and ap?li_
cant's attorney claims that under any permit which may te igsued in ap-

proval of Application 6522 the District would have the vrivilege of divert-
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1pg any water made available by release from future storage. With this
opinion we carnot concur. While this office can recosnize an application

for water whon there ie reasonable proscect at the time of the filing of the
application that such water will be avallable, we cannot consider an applica-
tien for.watar which was not in prospect at that time. For this feagcn a
clause should be inserted in any permit which may be issued in approval of
Application €522 to ths effect that the issuance of the permit shall not be
construed to approve Application 6522 igsofar as_it relates to or cqntémplates
the appropriation of wéters not in reasonable proapeci at the time of rece{pt
of gaid applicétion by thié office. | | |

Avpiicetions E€30 — €631

Appiications 6630 end €631 of the City of Stockton are in direct
conflict with Applicetion 6522 of the Linden Irrigation District. |

_The epplications have not been éompleted in accordance with the.
Water Commission Act and Eules and Regulations of thie office and under date
of Cctaber 24, 1930, the City wac advised thét unless certain conditioﬁs nere

complied with within sixty days from that date the applications wonld be sub-

' ject to the provisions of Section 17 of the Water Commission Act which pro-

vides that the appﬁications ghould be rejected and cancelled unlass good
canse wes snown for further extension.

The applications, althouszh unadvertised, were protested by the
funt Bros. Pécziﬁg Company end were included in the kearing primarily in
order to give the City an oprortunity to show cause for further extension.

_At the hearing representatives of the.City admitted that it hed.
no present plans for ﬁrcceeding-with the development prcposed and no ar-

rangements nad beesn made for the financing of the project. Farticularly
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_ in'view-cf the_fﬁct that Application €€30 enjoys a préferred priority over
Application €522 of the Linden Irrigatiorn District, and that the District is
'apparentl& ready to proceed with its project under Applicetion €522, and 4n
. view of the fact the City has shown no gocd cause for fﬁrther extension, it
appears that Applications €€30 and €€31 should be cancelled on ths grounds
of failure to compiete.- | |
CONCIUSION

The use to which the Lin&aﬁ Irrigation District proposes to put the
water is a useful and beneficial ohe, the District ras voted bonds and ap-
parently 1s ready to proceed as soon as Application €522 1s approved. It 1s
théfefore fhe opinion of this office thaf Application €522 should be aporoved
far an amount not to exceed 134 cubic feet per second by direct diversion
from ahout Hovewber lst to about June lst of eacn season and 40 ,000 ncre feet
psT annun by storage to bz collected from about November lst to about Juns lst
of each season. A special clause srnould be incorporated in the permit to the |
effect that tne issuance of the permit should not be construed as apcroving
Appiication €522 Insofar as it relates to or contemplates the aporoprlation
of waters not in reasonable prospect 2t the time of the receipt of said ap-
plication by this office.

It 1e tre opinion of this office that Applications €€30 and €€31
of the Clty of Stockton shduld be cancelled for fallure to completé.

Applications €522, €€3Y and €21 for permits to aporopriate water
having bsen filed with the Division of Water Resources as above stated, pro-
tesfé having been filed, a public hearing having been held and the Division

of Water Resources. now being flly inforzed in the'premisas:
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IT IS HEREBY ORDERTD that Applicaiion 6522 be approved for an amount -

not to exceed 154 cubic feet per second bty direct diversion from about Novem-
ber 1st to about JunelSth of each seascn and for an amount not to excesd 40,000
acre feet per annum by storage to be collected from about November lst to about
June lst of each season and that a permit be granted subject to such of the
usual terms and conditions as may be aporopriate and subjéct farther to a
special term or conditlon as follows, to-wit:
i Issuance of tils permit shall not be construed to
approve Application €322 insofar as it relates to or cone
templates the avrropriation of razulated flow or released
storage resulting fron appropriations under applications
filed, or other developents provosed, subsequently to the
filing of said Application 6522,
IT IS FURTHZR ORDERED that Applications 6630 and 6631 be regected
. and cancelled upon the records of the Division of Water Resources,

- WITMESS my hand and the seal of the Department of Public Works of

the State of Califormia, this /4 day of/jla/ru...a_»j, , 1921,

K4

TDWARD HYATT, State Zngineer
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